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Mr. Mark E. Dempsey
Assistant City Attorney
City of Garland

P.O. Box 469002

Garland, Texas 75046-9002

OR99-2799
Dear Mr. Dempsey:

You ask whether certain information is subject to required public disclosure under chapter
552 of the Government Code. Your request was assigned ID# 127717.

The City of Garland (the “city”) received a request for information related to a specified
motor vehicle accident. You claim that the requested information is excepted from
disclosure under sections 552.101 and 552.130 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted information.

Section 552.101 excepts from disclosure “information considered to be confidential by law,
either constitutional, statutory, or by judicial decision.” This section encompasses the
common-law right to privacy. The comumon-law right to privacy protects information if (1)
the information contains highly intimate or embarrassing facts the publication of which
would be highly objectionable to a reasonable person, and (2) the information is not of
legitimate concern to the public. Industrial Found. v. Texas Indus. Accident Bd,540S.W.2d
668, 685 (Tex. 1976), cert. denied, 430 U.S. 931 (1977). Applying this standard, this office
has held that the kinds of prescription drugs a person is taking is confidential information.
Open Records Decision No. 455 (1987). That information must be withheld. You also assert
that the medical condition of a subject individual is protected. However, under the
circumstances present in this case, we conclude that the public has a legitimate concern in
this information. The subject medical condition information is therefore not excepted from
disclosure by the common-law right of privacy under section 552.101 of the Government
Code and it must be released.

Section 552.101 of the Government Code also encompasses information made confidential
by statute. Criminal history record information (“CHRI") obtained from DPS or any other
criminal justice agency is made confidential by Government Code chapter411, subchapterF.
However, driving record information is expressly excluded from the confidentiality
provisions of this statute. Gov’t Code §411.082(2)(B). CHRI must be withheld and driving
record information released.
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Section 552.101 protection extends to information made confidential by court decision.
Texas courts recognize the informer’s privilege, see Aguilar v. State, 444 S.W .2d 935, 937
(Tex. Crim. App. 1969); Hawthorne v. State, 10 S.W.2d 724, 725 (Tex. Crim. App. 1928),
and it is a well-established exception under the Public Information Act. Open Records
Decision No. 549 at 4 (1990). In Roviaro v. United States, 353 U.S. 53, 59 (1957), the
United States Supreme Court explained the rationale that underlies the informer’s privilege:

What is usually referred to as the informer’s privilege is in reality
the Government’s privilege to withhold from disclosure the 1dentity of
persons who furnish information of violations of law to officers
charged with enforcement of that law. [Citations omitted.] The
purpose of the privilege is the furtherance and protection of the public
interest in effective law enforcement. The privilege recognizes the
obligation of citizens to communicate their knowledge of the
commission of crimes to law enforcement officials and, by preserving
their anonymity, encourages them to perform that obligation.

The informer’s privilege excepts an informer’s statement only to the extent necessary to
protect the informer’s identity. Open Records Decision No. 549 at 5 {1990). Once the
identity of the informer is known to the subject of the communication, the exception is no
longer applicable. Open Records Decision No. 202 at 2 (1978). For information to come
under the protection of the informer’s privilege, the information must relate to a violation of
a civil or criminal statute. See Open Records Decision Nos. 515 at 2-5 (1988), 391 (1983).
Also, since the informer’s privilege serves to protect the flow of information to a
governmental body and does not serve to protect a third person, this privilege, unlike other
section 552.101 claims, may be waived by the governmental body. Open Records 549
(1990). Finally, as the identities of “complaintants,” are specifically made public, they are
not protected under the informer’s privilege. See Houston Chronicle Publ g Co.v. City of
Houston, 531 8.W.2d 177 (Tex. Civ. App. — Houston[ 1 4th Dist.] 1975), writref’d n.r.e. per
curiam; Open Records Decision No. 127 (1976). This office has recognized that “special
circumstances” can sometimes require information that identifies individuals to be withheld
where that information is not otherwise excepted from disclosure. Open Records Decision
Nos. 393 (1983), 339 (1982), 169 at 6-7 (1977), 123 (1976). However, you have not
demonstrated that such circumstances relate to the subject information. We conclude that
the information that you have marked as protected under the informer’s privilege aspect of
section 552.101 may be withheld except where the department has released the identity of
the witness to a member of the public, or the witness identity is known to the accused, or the
witness is a complaintant.

The submitted information includes an accident report form that appears to have been
completed pursuant to chapter 550 of the Transportation Code. See Transp. Code § 550.064
(officer’s accident report). We believe access to this information is governed by provisions
outside the Public Information Act. The Seventy-fifth Legislature repealed V.T.C.S. article
6701d and amended section 550.065 of the Transportation Code concerning the disclosure
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of accident report information. Act of May 29, 1997, 75th Leg., R.S,, ch. 1187, 1997 Tex.
Gen. Laws. 4575, 4582-4583 (to be codified at Transp. Code § 550.065). However, a Travis
County district court has issued a temporary injunction enjoining the enforcement of the
amendment to section 550.065 of the Transportation Code. Texas Daily Newspaper
Association, v. Morales, No. 97-08930 (345th Dist. Ct., Travis County, Tex., Oct. 24, 1997)
(second amended agreed temporary injunction). A temporary injunction preserves the status
quo until the final hearing of a case on its merits. Janus Films, Inc. v. City of Fort Worth,
163 Tex. 616,617, 358 S.W.2d 589 (1962). The Supreme Court has defined the status quo
as “the last, actual peaceable, non-contested status that preceded the pending controversy.”
Texas v. Southwestern Bell Tel. Co. 526 S.W.2d 526, 528 (Tex. 1975). The status quo of
accident report information prior to the enactment of S.B. 1069 is governed by section 47 of
article 6701d, V.T.C.S.!

Section 47(b)(1) provides that:
The Department or a law enforcement agency employing a peace

officer who made an accident report is required to release a copy of
the report on request to:

(D) a person who provides the Department or the law
enforcement agency with two or more of the following:

(1) the date of the accident;
(ii) the name of any person involved in the accident; or
(iif) the specific location of the accident
V.T.C.S. art. 6701d, § 47(b)(1) (emphasis added). Under this provision, a law enforcement

agency “is required to release” a copy of an accident report to a person who provides the law
enforcement agency with two or more pieces of information specified by the statute. Jd. In

1Althc:ugh the Seventy-fourth Legislature repealed and codified article 6701d as part of the
Transportation Code, the legislature did not intend a substantive change of the law but merely a recodification
of existing law. Actof May 1, 1995, 74th Leg., R.S., ch: 165, §§ 24, 25 1995 Tex. Gen. Laws 1025, 1870-71.
Furthermore, the Seventy-fourth Legislature, without reference to the repeal and codification of V.T.C.S.
article 6701d, amended section 47 of article 6701d, V.T.C.S., relating to the disclosure of accident reports.
Actof May 27, 1995, 74th Leg., R.S., ch. 894, § 1, 1995 Tex. Gen. Laws 4413, 4414, Because the repeal of
a statute by a code does not affect an amendment of the statute by the same le gislature which enacted the code,
the amendment is preserved and given effect as part of the code provision. Gov’t Cede § 311.031(c). Thus,
the amendment of section 47 of article 6701d, V. T.C.8. is the existing law regarding the availability of accident
report information, and may be found following section 550.065 of the Transportation Code. See also Act of
May 27, 1995, 74th Leg., R.S., ch. 894, § 1, 1995 Tex. Gen. Laws 4413, 4414,
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this instance, the requestor has provided the department with the statutorily required
information. Therefore, you must release a complete, unredacted copy of the accident report
to the requestor. The Transportation Code also provides for the costs associated with these
copies. Transp. Code § 550.065(c); see Gov’t Code § 552.262 {General Services
Commission establishes charges for copies, “except to the extent that other law provides for
charges for specific kinds of public information.”); bur see Gov’t Code § 552.271
(governmental body may not charge for inspection of records). We believe that you must
provide a copy of the accident report at the statutorily mandated cost.

The submitted documents also include information excepted from disclosure under section
552.130 of the Government Code. This section governs the release and use of information
obtained from motor vehicle records. It provides in relevant part as follows:

(a) Information is excepted from [required public disclosure] if the
information relates to:

(1) amotor vehicle operator’s or driver’s license or permit issued
by an agency of this state; [or]

(2) a motor vehicle title or registration issued by an agency of
this state[.]

Where release of information is governed by the Public Information Act, you must withhold
drivers’ license numbers, VIN numbers, and license plate numbers, pursuant to section
552.130. We also note that the information includes a photocopy of a Texas Driver’s
License; this must also be withheld.

We are resolving this matter with an informal letter ruling rather than with a published open
records decision. This ruling is limited to the particular records at issue under the facts
presented to us in this request and should not be relied upon as a previous determination
regarding any other records. If you have questions about this ruling, please contact our
office.

Sincerely,

Michael Jay Burns

Assistant Attomey General
Open Records Division

MJB/ch

Ref: ID# 127717



Mr. Mark E. Dempsey - Page 5

Encl.

CC:

Submitted documents

Ms. Jacqueline Spika
Sifford & Anderson

901 Main Street, Suite 6300
Dallas, Texas 75202

{w/o enclosures)



